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Tennessee Raises Requirements 


Those provisions in the new Tennessee rules for admission to the 
bar which relate to legal education are reprinted on pages 189-191 of 
this issue. In addition to increasing the period of law study from two 
to three years, the rules abolish law office study, provide for the em- 
ployment of a full-time executive secretary for the Board of Law 
Examiners and assistants for grading examination papers, raise the 
total admission fee for non-residents to $100.50 and the total admission 
fee for residents taking the bar examination to $60.50, and authorize 
the use of the character report service of The National Conference. of 
Bar Examiners for the investigation of all non-resident lawyer appli- 
cants. 
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NATIONAL CONFERENCE 





Our Annual Meeting 


The seventeenth annual meeting of The National Conference of 
Bar Examiners, held in Seattle on September 7, jointly with the Section 
on Legal Education and Admissions to the Bar of the American Bar 
Association, was well attended and contributed its share to “the big 
noise which the lawyers were making in Puget Sound,”—as one of 
the local newspapers described the A. B. A. convention. 


Following a brief report by Chairman George H. Turner of 
Nebraska, Secretary James E. Brenner of California announced the 
decision of the Executive Committee to increase the character investi- 
gation fee in all cases to fifty dollars beginning with January 1, 1949, 
and stressed the point that the increase should be taken care of in the 
individual states by raising the fees required of applicants. Most of the 
states have already provided for this increased fee, on a voluntary 
basis, realizing its necessity due to higher costs. Mr. Brenner then 
called upon each examining board to contribute at least one article 
to The Bar Examiner during the coming year, preferably in a field 
where there is some question as to differences of procedure. He also 
expressed the thanks of his Committee on Bar Examinations and Ad- 
missions to Practice Law for the splendid cooperation of bar examiners 
in answering the long and detailed questionnaires necessary to obtain 
data desired in connection with the Survey of the Legal Profession. 
He expects his Committee to make a preliminary report within a few 
months. 


The Report of the Committee on Trend of Bar Admissions, pub- 
lished in The Bar Examiner for August, was distributed at the meeting 
and attention was called to the need for further study of the problem as 
to whether or not the bar will soon be overcrowded, and to the respon- 
sibility of examiners and educators to keep both the public and pros- 
pective law students informed as to conditions in the profession. 


M. A. Cox, Chairman of the Oklahoma Board of Bar Examiners, 
_and Eugene Glenn, member of the California Committee of Bar Exam- 
iners, presented a panel on “Bar Examination Problems and Pro- 
cedure.” Their formal papers and the general discussion following are 
published in this issue of The Bar Examiner. 


John Kirkland Clark of New York then presented the Report on 
the Proposal for a Standard Bar Examination, prepared by the Joint 
Committee of the Association of American Law Schools, the Section 
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on Legal Education and Admissions to the Bar and The National Con- 
ference of Bar Examiners. This report, which will be published in the 
December issue of The Bar Examiner, suggested that examining boards 
and courts be informed as to the work already done on the subject 
and canvassed as to their opinions and recommendations, and that the 
original plan of organization might be developed through a general 
advisory board of members chosen by the Legal Education Section, 
the Law School Association, and the National Conference. The follow- 
ing resolution, offered by Joseph A. McClain, Jr., of St. Louis, Chair- 
man of the Joint Committee on a Standard Bar Examination, was 
adopted: 

“Resolved, that this Conference go on record as approving in 
principle the standard bar examination, and authorize the Chairman 
to appoint a committee of two to collaborate and cooperate with 
similar committees from the Section of Legal Education and Admis- 
sions to the Bar of the American Bar Association and from the Asso- 
ciation of American Law Schools, such committee to have authority 
to seek funds from some foundation or otherwise with which to 
explore the subject further and to devise ways and means in such a 
standard bar examination as to mechanics and procedure, and to 
place the matter before the various boards of bar examiners for 
consideration.” 





GerorGE Y. PATTEN Georce W. McCusuH C. A. ZARING 
Montana Washington Wyoming 
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Four Oregon Bar Examiners: Grorce W. Neuner, Stuart W. HI, 
Rosert W. GILLey and WEsLEey F. BRowNTON 








Dean Paul Brosman of the Tulane University School of Law spoke 
at the afternoon session on “The State Bar Examination—A Consider- 
ation of Its Content and Personnel.” His paper will appear in full in 
the December issue of The Bar Examiner. 

Warren F. Cressy of Connecticut presented an amendment to the 
By-Laws of the Conference to provide for additional members on the 
Executive Committee, it was adopted, and the Section now reads: 

“Article IV—Officers. Section 2. There shall be an Executive 
Committee which shall consist of the Chairman, the Chairman-Elect, 
the Secretary-Treasurer, the predecessor-in-office of the Chairman, 
and six members. At the annual meeting in 1948 two members shall 
be elected whose terms shall expire in 1950 and two members whose 
terms shall expire in 1951, and thereafter two members shall be 
elected each year for a term of three years. The elected members of 
the Executive Committee shall serve for terms which shall begin 
at the next following adjournment of the annual meeting of the 
American Bar Association after their election, and shall continue 
until their successors are elected and take office. 
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“In case a vacancy occurs in the Executive Committee, the 
Chairman shall fill such vacancy by appointment until the close of 
the succeeding annual meeting of the American Bar Association. 
If another year or more of an unexpired term still remains to be 
filled, a successor shall be elected at the annual meeting of the 
Conference to fill the unexpired term.” 


The Nominating Committee, composed of Philip Neville of Minne- 
sota, George Y. Patten of Montana, and George W. Neuner of Oregon, 
presented its report and the following officers were elected: 


Chairman—H. P. Osborne of Florida 
Chairman-Elect—Eugene Glenn of California 
Secretary—James E. Brenner of California 
Executive Committee: 


For two-year terms—Warren F. Cressy of Connecticut 
M. A. Cox of Oklahoma 


For three-year terms—Mark O. Roberts of Illinois 
Thomas F. McDonald of Missouri 


George W. Dalzell of the District of Columbia and John T. DeGraff 
of New York will continue to serve on the Executive Committee until 
their terms expire in 1949. 


An account of the meeting in Seattle would be incomplete indeed 
without mentioning the entertainment offered by the Washington State 
Bar Association and the local associations. Every day there were 
complimentary boat trips throughout Puget Sound and visits to famous 
gardens, to the Bremerton Navy Yard, to plywood mills, to airplane 
factories; a “salmon derby” was held for those who liked to fish; cards 
to all golf courses were available; a complimentary all-day cruise to 
Victoria and an all-day motor trip to Mount Rainier were highlights. 
No one had to hunt transportation; he had only to register for a particu- 
lar trip and be at the headquarters hotel at the appointed time. The 
lawyers of Seattle entertained all out-of-state attorneys and guests at 
dinner in their homes on Monday evening, large bouquets of gladioli 
were placed in the hotel rooms of all A.B.A. registrants, and everyone 
attending the annual dinner found at his place a gardenia—with a pin 
attached for ready installation. There’s the point: little things to add 
to convenience and pleasure were not forgotten. Those who attend 
the A.B.A. convention year after year had one opinion: everything 
possible was done to make the visit to the Northwest a memorable 
one. The beautiful scenery of Washington State was equalled only 
by the hospitality of its lawyers. 
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Bar Examination Problems 
and Procedure 





M. A. Cox EuGENE GLENN 


A panel discussion at the annual meeting of The National Con- 
ference of Bar Examiners in Seattle on September 7, 1948, 
presented by M. A. Cox, Chairman of the Oklahoma Board of 
Bar Examiners, and Eugene Glenn, member of the California 
Committee of Bar Examiners. 


Remarks of M. A. Cox 


At the Cleveland convention last year, Mr. Herbert W. Clark of 
California spoke of the examinations prepared by experts as being 
designed to disclose “not whether he will make a good practicing 
lawyer, but whether or not he has profited adequately from his three 
years of study.” That is a proper analysis as applied to “a good prac- 
ticing lawyer.” 

As I view an examination, after graduation, it is rather to test the 
candidate’s right to go before the public, and we should have in mind 
his making a good lawyer as well as a good practicing lawyer, which 
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would mean that he has profited by his study. It is true, as advanced 
in the panel discussion at Cleveland, that practicing lawyers do not 
have the time, the ability, or the special training to prepare essay type 
examinations. Let us concede that they do not have the time or train- 
ing, but is the so-called expert question needed? Without lowering 
any standards, there are those of us who believe the candidate, after 
leaving law school, should, as much as is humanly possible, rub shoul- 
ders with the seasoned practitioner before he is licensed to practice. 
If the bar examination is prepared along the same line as examinations 
in his college courses, and by the same experts, it becomes more or less 
a duplication, with the implied query: “Can he do again, what he has 
already done in order to graduate?” 


If we follow that theory, we might say “let him be admitted on his 
satisfactory law school record, and on the strength of his degree.” I 
have never seen the need of a bar examination for those who have 
graduated and been certified by a grade “A” law school. 


It is, in my opinion, doing our profession no harm to let such a 
graduate prove himself to the public. We, of course, know many who 
have met every scholastic test but have never developed as lawyers. 
However, since all law schools appear to favor, and indeed to urge, 
an additional examination, over and beyond the college courses, why 
should it not take some different form or angle from the class room, 
and why should it not test the candidates’ approach to the subjects as 
they are moulded into the long experience of the counsellor and court 
room lawyer? 


With this in mind, I would not discard the essay type of examina- 
tion. The conclusions reached by candidates in these examinations 
have been illuminating and sometimes inspiring. Personally I enjoy 
a discussion somewhat foreign to the original thought of the examiner, 
but supported logically and, so far as I am concerned, resulting in full 
credit to the writer. After all, in the recorded decisions of our appel- 
late courts half the lawyers have been wrong but usually get honor- 
able mention for an able brief. 


In Oklahoma, our nine members of the examining board are ex- 
perienced and busy lawyers, who, of course, sacrifice their time and 
labor. Should the size of our enrollment of law students (we are now 
eighteenth in the Union) reach that of New York or California, it is 
obvious that examinations and grading must come from outside 
sources. I would say, therefore, that where the number of candidates 
is 500 or less per year, which is the condition in two-thirds of our 
states, and where the sacrifice can be made, the examination should 
be conducted entirely by practicing lawyers. I submit this, not to dis- 
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count in any degree the value of the law teacher or the expert type 
of examination he would prepare, but to emphasize the thoroughness 
and completeness of his task when, after three years of association and 
the give and take of the class room, he has certified the student for a 
degree and has in effect said to him: “You have met all the scholastic, 
adaptability, and moral standards of this law school, approved by the 
American Bar Association and Association of Law Schools. Go now, 
and meet the profession as it labors daily in a busy world—meet it 
with the purpose of further proving your character, your aptitude, and 
your approach to those things of the profession which through experi- 
ence have impressed the counsellor and trial lawyer.” 


In Oklahoma some 80 to 86 per cent of the candidates have passed 
their bar examination in recent years. This is somewhat higher than 
the average over the nation, and yet in California, Mr. Glenn, some 
of your best law schools have shown one hundred per cent in recent 
examinations. I believe several of your schools this year have averaged 
91 per cent. 


A recent report of the American Bar representative, made at our 
request, showed surprise and some alarm at the 100 per cent record 
of some schools and much less for graduates of other Oklahoma schools. 
We think the results are healthy: that since an examiner never knows 
the identity of the paper examined, the outcome can have no other 
basis than that of merit. 


In my state we give much time, as we all do, to looking into the 
character and fitness of a candidate or student prior to his registration. 
We have had occasion to refuse registration for study to many candi- 
dates because of character or unfitness, where they were otherwise 
qualified, and our Supreme Court has never reversed our action in 
this field. We feel that a large service is involved here. 


UNALLOCATED EXAMINATIONS 


The elimination of subject headings does not appear to be adopted 
generally. We see no alarming difficulty in removing the label, nor 
any special advantage. It does seem, however, that the time element 
is important. No state appears to allow more than four days for an 
examination. Oklahoma has four days for eighteen subjects. The 
candidates do not know the subject of their next examination until the 
question sheets are distributed in the examining chamber. They have 
from 85 to 105 minutes on each subject. You cannot submit a ques- 
tion on sales, or suretyship, or property, without touching or involving 
contracts, or bailments, or agency or evidence, and possibly pleading. 
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It seems to me that without a label a candidate is losing valuable time 
determining what to discuss and in trying to visualize what the exam- 
iner had most prominently in mind. What harm can there be in label- 
ing the paper “contracts”? If the candidate discusses it properly, 
surely he is entitled to write contracts for his clients. It is true that a 
practicing lawyer must decide what is involved when a matter is laid 
before him, but he listens patiently and takes plenty of time. I have 
not been quite able to see why the school should label the examinations 
by subject up to the point of the bar examination and then ask the 
bar examiner to remove them. 


Suppose again, that in an unlabeled examination the candidate 
discusses questions which are logically involved, but not the exact 
point the examiner had in mind. And suppose that in the whole ex- 
amination, some particular subject by a like process was completely 
by-passed. Should the candidate be charged with the omission? 
Should the candidate be charged with going back in his mind and 
seeing to it that in the entire examination, he had discussed each sub- 
ject required by his state? Are we to require the candidate to select 
the exact point of the examiner, even though he supports his own con- 
struction of the problem? If we go that far, we approach the “right 
or wrong” type of answer which, I believe, should never be used. It 
seems to me that removing the subject label is like asking the doctor 
to diagnose our troubles without giving him any of the symptoms. 
There is a possibility of injustice here, unless we, at least, double the 
time of the examination, and that does not seem practical. 


On the whole, I do not think our bar examinations should become 
increasingly difficult. We are not examining a finished lawyer; we 
are examining one who wants to grow into a lawyer. If he shows 
results of training and acquaintance with the matter presented, he 
should be allowed the opportunity to expand. We should not make 
an examination so difficult or grade so closely as to amount to a rule 
to show cause why he should not be rejected. 


Our greatest work, in the field of legal education, is eliminating the 
unfit before they receive their legal training. Our schools, especially 
our approved schools, are doing their full part. Their initial investiga- 
tion, their three years of observation and contact with a student, and 
his final graduation, all of which involve continuous good character 
and adaptability, in my opinion, constitute ninety per cent of his initial 
journey. If the bar examiners of his state then give him an honest day 
by day test, and he appears to live up to that ninety per cent of pro- 
gress, he should be allowed to proceed to his final goal. 
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THE EQUIVALENT 


My state, and many others, require two years of college work as a 
pre-legal basis, or its equivalent. We have had much trouble with 
that word “equivalent.” A few candidates have that equivalent, many 
do not—many are on the border line. We have had before us in Okla- 
homa as “equivalent” a chiropractor and operator of a flying field, a 
fish hatchery, and a rattlesnake farm, all in one candidate. That was 
his “equivalent”; he had no schooling beyond high school. We have 
strongly recommended the elimination of this word “equivalent” and 
we believe our Court will bring it about. The accessibility of schools 
and the increasing demands of the profession should permit us to set 
an arbitrary school resident basis, even though isolated cases might 
suffer. The veterans of the recent war have already been screened 
and cared for in this regard, and those who lack the college training 
are willing to get it. 


SHOULD THERE BE AN APPRENTICESHIP? 


A most serious question, as I see it, is not so much a change in 
existing scholastic tests, but the new lawyer’s contact with the public. 
Most of us here have many times, in retrospect, looked with horror to 
those days when we handled our first case and many cases following. 
I did not know whether to ask the clerk about filing my papers, or 
whether I should, with studied nonchalance, toss them on the counter 
and walk away. In either case I remember that I was called back and 
given some needed and practical instruction. When I finally got into 
court, I found myself in the hands of friendly lawyers and a helpful 
judge. I learned the hardest possible way. A young lawyer makes his 
mistakes in the embarrassing atmosphere and presence of his learned 
and experienced brothers. 


The medical profession has solved the question both for the 
fledgling and for the public. The M.D. is never left helpless with a 
“first case.” His first cases are always with senior help and guidance, 
and when he moves into an office of his own, he has behind him a good 
supply of experience with its accompanying confidence. 


The new lawyers should serve some such apprenticeship or intern- 
ship for one or two years. Many of them in large firms reach that 
end practically, now, where there is a staff of lawyers. In smaller 
places and for those not in large firms, they are not so favored. Why 
should not a new lawyer be given a license as a junior practitioner, 
with one or more sponsors? He should lay his case before his sponsor, 
who would appear with him at trial or pre-trial. In most cases the 
sponsor would probably not share in the fees. At the end of the 
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apprenticeship, the sponsor should certify to the proper authority the 
attorney’s ability to assume the full responsibility of a lawyer, and 
receive full recognition and license. This idea is, of course, not new. 
It will entail sacrifice, but I believe the older members of the bar are 
willing to sacrifice. The plan at least, has merit, and it should not die. 


In this connection the question has been asked, “What about the 
young lawyer running for office—he cannot have a sponsor.” Gener- 
ally speaking, when we consider both the lawyer and the public, he 
should not hold a public office of a responsible legal nature for at least 
two years. Too many lawyers cut their teeth in the office of public 
prosecutor or probate judge. Both offices should have the best legal 
talent. We have all had to appeal many important probate matters 
to District Courts, because the probate judge guessed at the matter 
involved. The public everywhere must learn that until it pays the 
judges and prosecutors on a scale commensurate with a law practice, 
the litigants and society must suffer. 


My conclusion would be that the most effective single move would 
be to require a pre-legal basis of 120 college hours before registration 
as a law student. It may not add to the stature of all new lawyers, but 
it will eliminate many who are not willing to contemplate the profes- 
sion on the high level it deserves and are not willing to work and wait 
and sacrifice to that end. In this modern day, most of those unwilling 
to meet such standards would not add glory to the profession. Those 
willing to meet them will cause a great profession to be greater still. 


Remarks of Eugene Glenn 


As a result of preparation for this discussion, I have reluctantly 
been forced to the conclusion that, generally speaking, part-time bar 
examiners are provincial. We are called to our positions with little 
or no preparation, nor qualifications. We find a system which is work- 
ing. The older members of the committee explain the procedure to us. 
In time, we become the older members of the committee and explain 
it to the newer appointees. (I advocate limited tenure for examiners.) 
We periodically endeavor to make improvements and, no doubt, suc- 
ceed. I believe, however, that our outlook remains provincial and 
that we are overlooking great opportunities to improve the bar by 
reason of this tendency and the feeling of self-satisfaction that it pro- 
duces. 


While I may make no other constructive suggestion, I strongly urge 
that those in whom the responsibility is vested in every jurisdiction 
arrange for a periodic survey by impartial and competent persons, 
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preferably non-residents of the state, of the entire problem of admis- 
sion to practice and with particular reference to the mode of adminis- 
tration of bar examinations, the character of the questions, the mark- 
ing and reviewing of the papers, and the determination of the results. 
If possible, such survey should also include the subject of legal educa- 
tion in all of its phases, including the equipment, requirements, stand- 
ards and practices of the individual law schools and the character and 
effectiveness of their instruction. Such a survey was made in my 
state in 1933, and the results therefrom have probably contributed 
more than any other single factor to the improvement of bar examina- 
tion technique and procedure and, equally if not more important, to 
the quality of legal education available to the students. I am indeed 
happy that we are going to have a repetition of this survey in the im- 
mediate future and know that it will result in great improvement. It 
should be within the financial ability of every jurisdiction to have 
such a survey made periodically, and fifteen years is too long an inter- 
val between such inspections and reports. Such a survey will do more 
than any other thing to make bar examiners less provincial and enable 
them to incorporate innumerable good features from other jurisdic- 
tions into their procedures. While their complacency may be jarred 
by the findings of a survey committee, their outlook will become much 
more cosmopolitan. I will even go so far as to say that there is not a 
law school in the country that could not profit by an inspection of the 
type with which the schools in my state will be subjected to in the 
next few months. 


I fear that Mr. Cox and I are in agreement on too many points to 
provoke the degree of honest difference of opinion that should prevail 
on a panel of this type, but I am in complete disagreement with his 
contention that part-time bar examiners are competent to prepare a 
first-class examination, or to grade papers, and I can see no basis for 
distinction based upon the number of applicants involved. Again, I 
may be provincial, but I will go so far as to state that the bar exam- 
iners with whom I am in close contact and who, without exception 
have reached the peak of professional stature, are not competent, and 
‘I have their individual permission to so state. It all depends upon our 
concept of what constitutes a good examination. I have no original 
views on this subject, but I am content to accept the composite views 
which have been expressed to this group at its meetings over the years. 
A bar examination should be designed to test whether an applicant 
has learned to use legal principles and not whether he has memorized a 
lot of legal rules. It is true he must be able to draw on his memory 
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for a good many rules of law to pass the analytical type of examina- 
tion, but that is secondary. An applicant who is eligible to sit in the 
examination should be presumed to know a great many rules. The 
question the bar and the public are concerned with is: Can he make 
use of these rules in a lawyer-like manner when he is confronted with 
a fairly complicated set of facts? We want to determine what capacity 
the applicant has for independent thought and reasoning rather than 
his capacity for uncritical absorption and retention of information. 
With this, I am sure Mr. Cox will agree. 


However, a bar examination is not testing practicing lawyers. It 
is testing law students. All we can hope to do is to determine whether 
they have the potential to develop into lawyers, so we can’t expect 
them to know the innumerable things that are better and more easily 
learned in the school of experience and perhaps for that reason not 
taught in the law schools. Therefore, I should beware of practical 
questions prepared by practicing lawyers. Some probably are good 
but unless such questions, as well as being practical, cover matters 
included in the law school courses, I don’t think the examination is 
doing a good job of weeding out the fit from the unfit. I would judge 
the quality of an examination largely on its ability to sift the applicants 
who have received at least average grades in at least average law 
schools from the mediocre and poor students. If the bar examination 
grades of students from good schools approximately are in the same 
order as the students’ law school grades, then I contend the examina- 
tion has done a good job of testing. Where to make the cut between 
passing and failing is more of a matter of opinion, but, wherever it is, 
we can at least be assured that the applicants failed are poorer stu- 
dents than those who passed. With practical questions, the reverse 
situation might well occur. 


If students are not to be examined on their law school training, 
then some means must be found to provide them with additional prac- 
tical training. No such facilities are foreseeable at this time. An ap- 
prenticeship would be a wonderful thing, but it is utterly unattain- 
able. How are we going to apprentice the nine thousand young 
lawyers who will probably be admitted in 1948, to say nothing of the 
several more thousand students who have failed to pass the various 
examinations? We will be fortunate indeed over the next few years 
to be able to even find a desk under which the young lawyers can put 
their feet. They are going to have to learn the hard way, and a greater 
increasing percentage are going to hang up their own shingles and 
start alone. I lack the confidence of Mr. Cox when he contends that 
the older practitioners will undertake to guide the young men through 
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a course of apprenticeship and, assuming they will, I am not convinced 
that in the average case that such apprenticeship would be of much 
value. z a 

If more practical knowledge is to be required for future lawyers, 
it will have to be supplied through the law schools. This would 
probably require an additional year’s attendance as the basic bread- 
and-butter subjects are constantly expanding in number. From what 
I have observed of the work in a few schools, I am convinced that 
in one year’s additional training with courses in moot court, legal 
writing, briefing, office practice and procedure, the faculties of our 
better law schools, aided by volunteer lecturers drawn from the courts 
and the practicing bar, can turn out young lawyers, reasonably skilled 
in the practical ramifications of the practice and reasonably compét- 
ent to undertake the handling of their first case, be it a court appear- 
ance or the drafting of a document. Those schools situated near 
large centers of population can supplement this work by cooperation 
with legal aid clinics. 

APPRENTICESHIP 


I am mindful of the so-called apprenticeship requirements in cer- 
tain jurisdictions, and I am also mindful that there is a certain amount 
of truth in the young lawyers’ complaints that they are a form of 
peonage. Any attempt to require practical training as a prerequisite 
to admission, without providing the opportunity to receive such train- 
ing in the law schools, would result in setting up a barrier against ap- 
plicants which would put certain of the trade unions who practice 
similar restraints to shame. 

If under present circumstances it is impossible to afford all ap- 
plicants practical training, then we must examine them on the basis 
of their law school preparation. Who is better qualified to prepare 
questions covering this preparation than the law teacher? Who is 
better qualified to grade the papers than a lawyer who has had train- 
ing either as a teacher or a corrector while in school? In every field 
we recognize the necessity for experts, and, under the system as it 
now exists, the academic branch of our profession affords the only 
available supply of experts in the bar examination field, and I consider 
the best possible bar examination to be one in which the questions 
are prepared by leading teachers in out-of-state law schools and where 
the questions are graded by men who have had some academic legal 
background. Here again, of course, I may be provincial. 


ApMISSsION WITHOUT EXAMINATION 
I would unalterably oppose any attempt to admit any student 
without examination, and I believe those jurisdictions which purport 
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to so honor the graduates of their law schools are doing their home- 
town boys an injustice. They are certainly doing the profession and 
the public a harm. I recently observed an experience resulting from 
the pressure of veterans of the late war which resulted in approximate- 
ly three hundred in my state being admitted without examination. It 
is safe to say that seventy-five or one hundred of these boys would 
never have passed the examination, and some in this category were 
graduates of A.B.A. accredited schools. The stamp of the A.B.A. is 
no assurance of qualifications to practice, nor does it necessarily as- 
sure even reasonably good legal education in all cases. There are a 
number of non-accredited schools making available a superior grade 
of legal education to that which can be had in a number of accredited 
schools. There is no substitute for the successful passing of a good 
bar examination. 


Bar QUESTIONS 


Mr. Cox and I are in agreement on the desirability of essay-type 
questions. I fear, however, that throughout the country there is a 
great difference of opinion as to what constitutes an essay-type ques- 
tion, and that there are about forty-seven varieties of such questions 
in use, ranging from a simple question which requires the applicant 
to write an essay, through the short-answer type involving one easily 
discernible point, up to the analytical type involving a somewhat 
complicated set of facts and a number of points which can only be 
discerned by analysis and selection of the factual material upon which 
the case may turn. Apparently, anything other than a check form of 
answer to a true-false or multiple choice question may be considered 
as falling in the essay-type category. Oklahoma does use some splen- 
did essay-type questions. Four of those given in the 1948 examination 
were taken from recent California questions, but the answers expected 
in the two states must be somewhat different. For example, in the last 
Oklahoma examination the subject of constitutional law was covered 
by three essay-type questions plus four questions, of which the one 
“What is meant by the police power of the state?” is a fair example. 
Since Oklahoma only permits 85 to 105 minutes to answer all ques- 
tions on a given subject, I cannot understand how an applicant could 
do justice to either of two of the essay-type questions recently given 
in California, where 52 minutes are allotted to each question. 


I note in the last Oklahoma examination under the subject of 
Equity the following question, “Name eight of the maxims of equity.” 
I fear that this is a practical question held over from the eighteenth 
century. The only applicant who could answer that question today 
would be a home-study student who had found an early addition of a 
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Hornbook. I venture to state that an “A” student from any of our 
better law schools couldn’t answer it. I do not mean to be critical, 
but I believe questions of this type, which are all too prevalent 
throughout the country, are worthless in a bar examination, and that 
correlation tables showing bar examination results with students’ law 
school work would show absolutely no correlation between bar exam- 
ination grades and law school grades. 


I do not believe that these little informational type questions, in- 
cluding the one on community property, which asks “Give the date 
the community property law became generally effective in Oklahoma,” 
are of any value, and I do contend that they are very unimportant in 
testing an applicant’s ability to become a lawyer. An examination 
should not combine good essay-type analytical questions with a large 
number of questions calling for memory answers. 


LABELING QUESTIONS 


If my premise as to what an examination should test is sound, I see 
no point in labeling the questions as to subject matter and advocate 
that the field not be indicated in any manner. Many times a question 
of necessity will involve more than one subject, and I know of in- 
stances where very creditable answers have been written in response 
to a question in a subject which the student had never taken and whose 
answer was the result of drawing on his knowledge of other subjects 
plus logical reasoning. Had the question been labeled, he would not 
have dared to answer it. Lack of a label improves the quality of the 
test. 


The expense of having questions prepared by competent experts 

might appear to be a bar in some jurisdictions, but I think my refer- 
ence to Oklahoma’s use of questions previously given in California 
(and we are delighted to note that Oklahoma is not alone in the use 
of our questions) would indicate that there is a vast reservoir of good 
questions now available from many states without expense. I enter- 
tain some doubt, however, as to the ability to grade the answers with- 
out the analysis, conclusions and brief of the expert who prepared 
the question. With a little cooperation and through the medium of 
the National Conference, this could easily be remedied. Even if ap- 
plicants knew that they would probably be examined on questions 
from other jurisdictions, they would not be as well prepared to guess 
the particular question as they now are in some jurisdictions where 
the cram-course instructors are quite familiar with the proclivities, 
likes and dislikes of certain of the examiners who prepare their own 
questions. 
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ADMISSION BY RECIPROCITY 


There is one subject probably not within the strict scope of this 
discussion, and I hope I will be pardoned for mentioning it. It is per- 
haps as controversial as any subject in the field of admissions, and its 
inclusion might provoke discussion during the period to follow. 


I refer to the problem of admission of out-of-state lawyers, and 
at this time will content myself with the recommendation that every 
jurisdiction should abolish reciprocity and join that small but ever 
increasing number of states who require an examination to test the 
professional fitness of those who seek admission after having been 
admitted elsewhere. I make no apology for the position of my state 
if this regard. 


If any justification were needed, I quote from a recent address of 
the retiring president of the Georgia Bar Association, who, in refer- 
ring to the low requirements for admission of out-of-state lawyers 
(and my state has low basic requirements) stated that Georgia is now 
being “invaded from the north and east by men who, in the ancient 
phrase, would not be permitted within three leagues of the court else- 
where.” I do not predicate my position on the moral or character 
issue, as that can be taken care of aside from an examination, but 
hope I will be pardoned for quoting from a letter from a New York 
office building manager in reply to a Conference inquiry on a prospec- 
tive attorney-applicant in my state. After remarking that he was 
delighted to learn someone was checking up on the moral character 
of attorneys, he stated, “It has seemed exceedingly regrettable to us 
that in many sections of New York a building is judged in part by the 
number of attorneys who are tenants. In fact, the writer has frequent- 
ly heard real estate agents couple the remark as to the merit of a build- 


, 99 


ing with ‘very few of the tenants are attorneys’. 

While the matter of eligibility based upon minimum requirements 
is within the province of the legislature, or the Supreme Court, in the 
various jurisdictions, it lies within the power of the bar examiners 
everywhere, through the medium of giving a good examination, to 
improve the quality of the bar as an instrument of public service. No 
other group can contribute so much to making the practice of law a pro- 
fession in the true sense. 


General Discussion 


Mr. Cox: I would like to ask Mr. Glenn, when out-of-state law- 
yers ask for admission into your state, what type of initial investiga- 
tion do you make? Do you require the character report that we have 
heretofore required from Miss Merritt’s office? 
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Mr. GLENN: Yes, the National Conference report is the basis for 
our determining the first qualification, that is, that the applicant pos- 
sesses good moral character. Under our statute he has the burden of 
proving it. Unfortunately, the nature of the report quite often results 
in the committee entertaining doubt that that burden has been met. 
But with the applicant able to make a sufficient showing in the record, 
we have to assume that he has met the burden. 


Mr. Cox: In our state we require this character examination. 
We do not necessarily give the candidate a detailed examination, such 
as we would a graduate from a law school. By the way, we examine 
all law school graduates. I didn’t mean to infer that we did not. 


Our results have been satisfactory because the applicants are less 
in number than is the case in California and we have ample oppor- 
tunity to examine them. I can readily understand that in a state like 
California, when something happens in Washington or other places 
that turns loose a great body of lawyers, a lot of them will head for 
that state, believing that the Chamber of Commerce has stated the 
facts. 


About the four questions which we gave on Constitutional Law in 
Oklahoma, I talked to the particular examiner who selected those 
questions. I did know that he did not have your analysis and brief, 
but he did have one of his own. In that connection, we very thorough- 
ly brief our questions, and most of them, of course, are based upon 
decisions of our courts. 


Mr. Guienn: Therein, I think, Mr. Cox, is one of the weaknesses 
of the system, where you prepare your own questions. You are too 
inclined to rely on recent opinions of your appellate courts, which 
makes very vulnerable your questions being anticipated in advance. 


Mr. Cox: That could be true, of course, but under my theory as 
presented here the expert examination is not necessarily needed. We 
are trying to make a practical approach with those new lawyers. 
Whether or not time will prove our theory correct, we don’t know. 

CHAIRMAN GeEorGE H. Turner of Nebraska: Gentlemen, any of you 
who have questions, suggestions or problems raised by your own state, 
please feel free to propose them. 

Mr. Warren F. Cressy (Stamford, Conn.): Mr. Glenn has made 
a suggestion regarding the preparation of questions by law school 
professors, and I thought perhaps the experience of a state that had 
followed the practice over a number of years might be helpful. 


We found that some of our examiners prepared excellent questions 
and some of them prepared very poor questions; and some six years 
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ago we began the practice of having all our questions prepared by 
law school professors throughout the country. Each question is accom- 
panied by an analysis of the question, often running into three or four 
pages for the essay type of question. Those we accept we pay for. I 
won’t say what we pay for them, because I don’t want to set a standard 
for law school professors. But it has proved satisfactory to us and to 
them, and the questions we have received have been excellent. 


Occasionally an analysis is such that the more you read it the less 
you understand it. But, generally speaking, the analysis which accom- 
panies the question is excellent. And this system has the advantage of 
furnishing the type of question that is being asked in law schools, 
which I think is considerable. 


We require the essay type of question; and the question when it is 
received is referred to a committee of three, which reads and examines 
the question carefully, correlates the analysis to the state law, and 
sends the question to the persons on the board who are expected to 
correct the papers on that particular question. They are requested to 
go over both the question and the analysis and determine how it will 
work out. That system has worked splendidly. We have excellent 
questions. 


I can’t agree with Mr. Glenn that the board is not competent to 
grade them, because I think the grading has been very well done by 
the members of the committee. 


Nor can I agree that the admission of members who have graduated 
from approved law schools is any test of their ability to pass our 
examination, because very few law schools pass over seventy per cent 
of their graduates. We find many law schools are not teaching prac- 
ticing law but are teaching statesmanship, and students from those law 
schools are not particularly successful in passing our examination. 


But I think the method of having these questions prepared is very 
excellent, and furnishes excellent essay type questions. 


Mr. GLENN: We find that by paying for them, whether we use them 
or not, we keep a much larger supply. 


Mr. Joun M. Atxison (Tampa, Fla.): I would like to inquire 
whether California publishes statistics showing the results on exam- 
ination of graduates in the different law schools, and if you do follow 
that practice, what results you have observed. 


Mr. GLENN: We keep a very elaborate statistical record on all of 
our examinations, procedures and technique, which we deem to be 
invaluable. I have a set here which I shall be happy to show anyone 


later. 
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Answering your question first, we publish the results of the 
graduates of the various law schools immediately following each 
examination, not giving the names of the individuals but the number 
of first-time applicants, the number who pass, the number who fail, 
and the percentages, and statistics in similar form on the repeaters. 


I think it is very helpful, and I think the prospective applicant, 
the prospective student, is entitled to know the records of the men 
who are graduating from the various institutions. It enables him to 
determine to some extent that a legal education can be obtained which 
will result in his having fair prospect of being admitted. I cannot for 
the life of me see the reluctance on the part of anyone to permit those 
statistics being published. 


Under our system we even keep a set of statistics on each individual 
grader. One man will grade one question or maybe two, and over 
the years we are able to correlate how he stands on the average. 


We advise each law school as to how their graduates stand in every 
subject, in every question. We give them the figures on the other 
schools so that a man in school “A” can determine that with any pro- 
fessor his men are doing as well as those in other schools or a little 
better or a little less. I think the deans uniformly find that is very 
helpful and enables a dean to prod a lagging professor. 


The statistical information is an important part of a bar examina- 
tion routine, and if kept up and properly utilized will go a long way 
toward improving your techniques and procedure. We are even able 
to tell whether a -grader is lenient or too strict, by reason of these 
statistics which we keep, and we can also determine whether our 
questions are fair or unfair, too easy or too hard. This may not be exact- 
ly true in every case, but we can get a good trend and a very good idea. 
Now and then we make a mistake in our selection of a question, and 
it will invariably show up in the statistics. 

Mr. Atutison: Mr. Glenn, I would like to ask one further ques- 
tion if I may, since your board seems to have devoted a considerable 
effort and study to this. Have any convincing arguments been ad- 
vanced to you against the practice of publishing these statistics? 


Mr. GLENN: We have a peculiar accreditation rule in our state, 


’ a sort of compromise. It isn’t good; it isn’t bad. But we think it has 


worked. We have about twenty-one law schools, of which seven or 
eight have A.B.A. accreditation. We have our own accreditation rule. 
As far as out-of-state schools are concerned, we recognize the A.B.A. 
label. In the state we accredit on the basis of performance of first- 
time applicants in our examination. Our better schools have always 
been accredited. We have a group of schools in the middle that are 
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accredited this week and are off the list next week; and we have 
another group that will never be accredited. I think that some of 
those schools, who are in and out and have never been in, probably 
resent the publication of the poor results that they obtain. 


But the sentiment of the bar, the public and most of the schools is 
decidedly in favor of it; and in the interest of giving a boy a break, 
he should be entitled to know what every school does. We also put 
out the information on out-of-state schools where there is a sufficient 
number of applicants to give a fair idea. In other words, many of the 
eastern schools periodically send rather sizable groups of men to our 
state. We get them every year, and we just toss them in, whether 
they make good results or bad results. 


Mr. Cox: Mr. Glenn, I would like to ask you whether or not there 
is a wide variance in successful candidates between grade “A” schools 
in California and the other schools. 


Mr. GLENN: Oh, yes, there is no doubt about it. We have two 
schools in California that over the last number of years have habitually 
hit one hundred per cent. One school has lost one man in six or seven 
years. I think that a good school that is doing a first-class job of 
educating the students and weeding out the unfit should come close 
to hitting one hundred per cent over a period of time. 


Unfortunately, under our law we examine correspondence school 
men, office study men, home study men; and if the applicant is over 
twenty-five years of age when he buys his law book, he doesn’t need 
to have much of any education. So we run all the way from zero to 
one hundred per cent in every examination. But the good schools, as 
evidenced by the accreditation rule, do a much better job and their 
performance has improved over the past number of years. 


We just had an inquiry from a man in Michigan stating that he 
finished one year of work at the LaSalle Institute and had been advised 
that Michigan didn’t recognize that study but that the dean had told 
him we did. He wrote out to get confirmation of that fact, and upon 
receipt of a favorable reply he is quitting his job as a mechanic and 
heading West. 


Mr. Georce W. Datzett (Washington, D. C.): Mr. Chairman, 
there are two things that I want to say sometime before the Confer- 
ence concludes its session. First, I have no answer to the question 
that I am about to propound, but it does seem to me that somebody 
somewhere, somehow, should make some appraisal of the contribution 
of the cram courses to success in the bar examinations. I don’t know 
how it could be done. 
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We have in the District of Columbia at the present time three men 
giving such cram courses, and I have no hesitancy in saying they are 
all good men. Their alumni, if I may say so, have a better chance of 
passing the bar examination than those who don’t take those cram 
courses. 

We have had in the past men giving coaching courses who were, 
in my judgment, not of the best; and I just wish there were some way 
in the course of your survey of legal education to appraise the contri- 
bution of the bar coaches. They are running informal law schools 
and they are making a large contribution to the success or failure of 
students in bar examinations. I merely present the idea in the belief 
that somebody somehow ought to be doing some work on it. 

Mr. Gutenn: In our state I think eighty-five to ninety per cent or 
more of the applicants take a review course. 

Mr. Dauzett: The other thing that I wanted to address myself to 
—I thought it had better come in later but it has been broached here— 
is the matter of the publication of the results by law schools. My 
horizon, of course, is bounded by the District of Columbia which has, 
I think, relatively the largest law school population in the United 
States. With the metropolitan area taking in suburbs in Maryland 
and Virginia, we have an aggregate of about ten miles square. We 
have seven crowded law schools approved by the A.B.A. We have on 
the average since the war about 350 persons taking each bar examina- 
tion. 

Now, the rule of court by which we are bound requires a pre- 
legal education of two years of college. I doubt that anybody would 
say that it ought to be increased, because the more you increase the 
pre-legal requirement the more you restrict the opportunity to the 
economically favored group. 

Of the seven approved law schools in the District of Columbia, four 
of them go two years better and require the pre-legal degree, the 
academic degree, four years of college. Three, I think, stick by the 
rule of court and require two years of college. 

Of the seven law schools, three of those which require the four 
years of college stand consistently at the top of the examination, run- 
‘ ning usually about eighty-five per cent of success. The only remain- 
ing school which requires four years of college is rather a special case. 
It is a college where the students encounter more difficulty. They 
have about an even record. 

The other three schools, all of them approved by the A.B.A., all of 
them meeting the rules of court with reference to two years of pre- 
legal, stand consistently at the foot of the bar examination. 
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There was a movement sponsored by the A.B.A. and sponsored by 
my Own committee to publish the results by law schools. I obtained 
the permission of my committee to oppose before the court its own 
recommendation, which permission was granted; and the court agreed 
with me that they should not be published. And I strongly stand on 
that position with reference to the District of Columbia, because it is 
not a question of pepping up a law school. It is not a question of tell- 
ing a student to leave one school and go to a better one. It is a ques- 
tion of telling the student that he can never be a lawyer or that he 
has a very small chance of being one, or of telling him nothing. There 
is every reason to suppose that success in the bar examination is 
governed primarily not by the quality of the legal education in law 
school, but the extent of pre-legal education. I think the California 
figures will also bear that out. And so long as it appears to be true 
that the measure of success in the bar examination is governed by pre- 
legal rather than by legal education, I see no reason for publishing 
law school results when the law school instruction may be at least as 
good in the schools that only require the two years as those that re- 
quire the four. 


Mr. JoHN KirKLANp CLarK (New York): May a voice speak up 
in answer to the first question? Referring to your first question, as 
to how much good your “cram courses” do, we had a very interesting 
experience in New York. Some eight or ten years ago we got from the 
leading bar examination coach a list of all his candidates. We dis- 
covered from the law schools the comparative standing of those men 
in law school. We compared it with the standing in the bar examina- 
tion. We found that the good men who were in the highest third of the 
class benefited from three to five per cent. In other words, three to 
five per cent of those who had taken the course did better than the 
general average of that group. In the middle group a less than three 
per cent difference occurred; and in the bottom group the men who 
took the cram course did no better than those who had not taken it. 


In other words, the cram course does stimulate good students, but 
it does not enable a poor student to pass the bar examination. 


Of course, that information ought to be kept up, I think, each year, 
and I think the suggestion is a very valuable one. 


There is one factor in this question of a longer period of legal 
education that I think we have hardly yet realized. I don’t know how 
many of you are familiar with the statistics that recently have been 
published by the life insurance companies as to the greater probability 
of life at age twenty-five. It has increased since I was a boy by about 
twenty years. It is incredible, but the man of twenty-five today has 
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the prospect of between forty and fifty more years of life. That is 
significant in considering the problem as to whether building the 
foundation a little broader is not of real benefit to the man himself 
at a time when he is all raring to go. 


As to labeling questions, I never yet had a client come in and say, 
“I have a good question for you in contracts,” or “I have a good ques- 
tion for you in torts.” They come in with a scrambled mess of facts, 
none of them capable of stating or knowing all the material facts. 
You need a dentist to pull them out like teeth. Oftentimes the most 
important fact does not appear until you are really preparing the case 
intensively for trial. In other words, just as a doctor has to probe 
around and find what is the matter with you, because you do not 
diagnose your case—the lawyer has to go through a whole lot of things 
you don’t know anything about before he finds out what your case 
concerns. Therefore, I have never been able to see how it was fair to 
test men for the practice of law by handing them a series of packages 
and saying, “See how well you can do with this package and how 
well you can do with that package,” because you are not going to have 
packages handed to you when you practice law. 


As to the results of the schools, I think we are all very deeply in- 
debted to California for its magnificient job, with its organized bar 
and its trained staff there. We in New York have never had as good 
an organization as that, but the three of us who were together for over 
twenty years until I retired last year had really got to know a little 
bit about giving examinations. And while I appreciate what Mr. 
Cressy has said about law school professors preparing examinations, 
I think that the board has solved the problem there in Connecticut by 
having a committee of three practicing lawyers make a law school 
professor’s question more practical than the average law school pro- 
fessor is able to make it. 


As to bar examiners serving on a voluntary basis, I have always 
felt that it was utterly undemocratic to ask busy lawyers to give of 
their time for a job that ought to be paid for by the state. I think it is 
a contemptible thing for the state to ask lawyers to do anywhere from 
one to ten thousand dollars worth of work a year as a contribution to 
_ the common good. 


In New York we have had a fairly good record. It was a terrible 
job when I took it nearly thirty years ago, where you had to do about 
ten thousand dollars worth of work and you got about three thousand 
dollars. But in due course the court was educated, and with the heavy 
burden in the early thirties we got the salary up to twelve thousand 
dollars a year, which made it a fairly remunerative job, although there 
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was a tremendous amount of work at that time. When you are running 
a bar examination for twenty-five hundred candidates, it is like mar- 
shaling an army to administer it. 


The persistence of certificate admission seems to me to be most 
regrettable, and I had hoped that it was dying on the vine, because 
I have seen enough of the way law schools are run, particularly those 
not in the full-time selective student groups. The temptation is very 
great to yield to the fellow whose heart will be broken if he doesn’t 
get his graduation certificate. You are always going to get lame ducks 
that way who could not pass the bar examination. 


As far as testing the examination by percentages and the law 
school results, that I think is essential if you are going to judge your 
examination fairly. We started doing it about twenty years ago in 
New York, and we were greatly pleased, although the professors told 
us that everything we did in the course of our examinations was 
wrong. We got between eighty-five and ninety per cent of correlation 
in groups of twenty per cent each from the various law schools; and 
one of the part-time law schools, one of the biggest ones, which fought 
it at the start, came through at the end in every year. Dean Richard- 
son of the Brooklyn Law School used to write a letter, saying, “I don’t 
know how you do it but you hit between eighty and ninety per cent 
on every one of our graduates.” That is an acid test of a good examina- 
tion, it seems to me. 


Our examinations are prepared by men who have been working at 
it for eight or ten years. They are all practicing lawyers. I think 
some have had some professorial experience. My own judgment is 
that no bar examination question ought to be submitted that has not 
been thoroughly passed upon by a group of practicing lawyers who 
have had experience in examination. That, it seems to me, is essential 
because we are not examining boys to see if they did well in law school. 
In our state after they have passed the bar examination and the char- 
acter examination, they are admitted to practice law. They can go 
before the Court of Appeals, the Appellate Division, or any court, and 
try cases; and if they don’t know anything about the practical aspects 
of practicing law, I have never seen why we should give them a certifi- 
cate that they were entitled to practice law. 


I am delighted to hear, as I am sure you all are, of the effective- 
ness of the reports of the National Conference which we developed 
during the past ten or fifteen years. Our Chief Judge of the Court 
of Appeals in New York has told me more than once that they could 
not get along without those reports. They deem them invaluable, and 
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I am sure we all are deeply appreciative of the fine, gruelling work 
that Marjorie Merritt has done. 

Mr. GLENN: Mr. Clark, may I state that under our procedure of 
buying these questions from the professors, we don’t blindly submit 
them. 

Mr. Cuark: I understand that. 

Mr. GLENN: It takes twenty-nine questions for an examination. 
Sixty to sixty-five prospective questions, with the analysis, brief and 
answer, are submitted to each member of the committee prior to the 
examination. After they have had an opportunity to examine them, 
we meet as a group and argue them out, make changes that are re- 
quired, and determine which questions to give. 

Mr. CitarkK: The hardest thing is to know what are good questions 
and what are not; and I imagine that very few law school professors’ 
questions would go right on the paper. Am I right? 

Mr. Guenn: No, a surprisingly large number of them do. 
Throughout the country there are some men who are thoroughly alive 
to this problem. A good many of our questions need no elaboration. 

Mr. Stuart B. Campsett (Wytheville, Va.): I find myself in 
agreement with a great deal that has been said and in disagreement 
with a good many things that we lawyers do. The state that I come 
from may be regarded as more or less average in certain requirements. 
We have a two-year academic requirement or its equivalent. For 
those of you who have had difficulty with the equivalent, I might 
make this suggestion which we have found solved practically all of our 
problems on the equivalent. 

We have adopted a rule that when the board is in doubt as to 
whether the applicant has the equivalent of the two years’ academic 
work from an accredited college, the applicant is referred to the 
academic dean of one of our state institutions, who gives the examina- 
tion. And then we put the burden upon the law professors of that 
particular institution to see whether the dean would agree to give the 
examination for a modest fee. The result has been that probably over 
a period, I think, of some ten years now there have been less than ten 
examinations by the dean; and so far as we know, we have had no 
complaints from anyone who was denied the right to take the bar 
examination. 

Another matter that we have pursued rather seriously—and our 
good friend from New York used the expression which I don’t like at 
all, “cram course.” 

Mr. CriarK: I agree with you thoroughly on that. I used it in 
quotes. 
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Mr. CAMPBELL: I think a review course serves a very useful pur- 
pose. If a youngster has had three years in law school, unless he is a 
very unusual person he can’t remember all that he has had; and a 
review serves a very useful purpose when it is a review course and is 
intended to refresh him on what he has gone over. 


We have had very happy relations with the law schools in the 
state. There are four accredited law schools there, one a comparative- 
ly small institution, two of moderate size, and then the State Univer- 
sity which furnishes more applicants than the other three combined. 
We have one or two meetings a year with our examiners and the 
members of the faculty of those institutions; and the result has been 
that law professors as extracurricular activities are now conducting 
adequate review classes for the students who want to take them, and 
the review is not in the hands of the type of men, of whom we have 
heard so much, who are really conducting what “cram classes”, with 
the more unfavorable connotation of that term, are usually intended 
to mean. 


As to the preparation of the examination by practicing attorneys, 
as has been so aptly said, we are not examining these applicants on 
whether or not they have done well in law school, but we are examin- 
ing them as to whether or not they are going to be able to hold their 
own at the bar and properly represent their clients, with due allow- 
ance for inexperience. 


If you have a strictly professorial type of question, it may be a 
splendid question; but the problem is probably not to test so much 
the exact legal knowledge as it is to test whether or not the state of 
facts given in a question can be so analyzed by the applicant that he 
will recognize the legal principle that is involved in that question. 
That power of analysis is something that cannot be gauged other than 
by giving the applicant a problem to analyze; and we find in our 
examinations that the chief cause of failure is either the applicant’s 
inability to see the question that has been asked, or his purposeful 
neglect of that question and his attempt to answer something else that 
he does know if he realizes he can’t answer the question that has been 
asked him. 


We have also published our statistics on the results of the examina- 
tion, grouping accredited law schools in the state in one group, ac- 
credited law schools out of the state in another group, and unac- 
credited law schools in a third group. That information as to a 
particular law school is not given the public, but it is given to the 
deans of those schools. 
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We have a problem that we think is unusual, because we are living 
right next to the District of Columbia, in that those who are afraid 
to take the District of Columbia examination come over to Virginia, 
and we get the D. C. rejects rather than the ones that are best qualified. 
We have quite a problem, as you know, in the states surrounding the 
District of Columbia. If a government employee can get admitted 
somewhere as an attorney, then he gets a defini‘e rating as attorney 
and an increase in salary. But we do rather resent the fact that he 
may say he has been admitted to the bar in Virginia. 


Mr. DauzeELt: We get that all the time. 


Mr. CampsBeE.tt: I know that you do. In this last examination I 
think we had 299 applicants, and probably a fourth of them came from 
the District of Columbia area. We have even felt that at times a false 
Virginia address was given. 


Those are things that are going to occur in every state in a more 
or less accentuated degree. I can’t give you the answer. I am just 
giving you what our experience has been. But if you have a close 
liaison between your law examining boards and your law faculties, the 
probability is both of you are going to profit very much by it. We 
speak very freely to each other and we know each other well. We 
don’t hesitate to tell them, or they to tell us, what is wrong; and we 
have reached the point where the curve of students closely approxi- 
mates the failures and passes. Of course, there are always those who 
are the sporadic instances which you can’t account for. You aren’t 
going to get one hundred per cent. We would like very much to get 
one hundred per cent of passing from all accredited law schools, but 
we have not attained that yet. 


Mr. James E. Brenner (Stanford, Calif.): Do you label your 
questions? 


Mr. CampBeEL.t: No, sir, we do not. And I think it is a mistake to 
label them for this reason. You cannot draw a hard and fast line of 
demarcation between all questions, and I think you are more likely 
to mislead the student than to assist him. 


Mr. Puiwie Nevitte (Minneapolis, Minn.): I should like to direct 
a question to Mr. Cox. We have had a lot of discussion in our state 
about this apprenticeship. I think our figures would show that over 
fifty per cent of our law graduates do not go into active practice. They 
become employed by banks and trust companies or insurance com- 
panies in claim work, house attorneys, etc. What method of ap- 
prenticeship would you propose for that group who are not going 
actively to practice law? 
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Mr. Cox: I don’t think they should have any. 

Mr. Nevitte: Then you would have to have some division or 
type of admission which would admit them to some sort of practice 
but not active practice? 

Mr. Cox: I should say their activities and their plans should con- 
trol them. 

Mr. Nevitte: So that only those who are going into active prac- 
tice would have the apprenticeship; and though they would be at- 
torneys and the other group would be attorneys too, there would be 
some division? 

Mr. Cox: That would be my thought. 

Mr. Nevitte: That is one of the problems. I am not satisfied that 
is a satisfactory answer. 

Mr. GLENN: You would have to put out different colored shingles, 
I think. 

Mr. Mark O. Roserts (Springfield, Ill.): I find that we are in 
accord with many of the things stated by both of these gentlemen, as 
well as many of the other gentlemen here. I think one of the things 
that have been discussed most is this question of labeling, and I would 
like to tell our experience in Illinois. Up until two years ago we did 
not label the questions. For the past two years we have been labeling 
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cur questions. That suggestion came to us by our silent partner—and 
I have not heard any discussion of the silent partner. Our partner 
in Illinois is the Supreme Court. Our Court is very active on this 
problem. It came about because of the interest manifested by the 
members of the bar in continually coming to the Court with complaints 
or compliments, either way. We have a Court committee that sits 
with our board—our board is appointed by the Court—and as a result 
we get very valuable suggestions from them. 


As a matter of fact, in preparing our questions we try to coordinate 
suggestions from the Court, the examiners, who are all practicing 
lawyers and who are paid, well paid for their time, and the experts 
who are professors. We invite their suggestions. Frequently we call 
upon them for questions. We have found that procedure very satis- 
factory in our state. 

We take a great deal of time in preparing the questions, and take 
anywhere from two to three days to come out with a set of questions 
after we have exchanged them at least a month in advance. For ex- 
ample, our questions are all prepared and printed for our examina- 
tion to be given this fall, and we have been working on them for the 
past six months. 
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In labeling questions we find that it assists us in giving a more 
accurate grade to the student. When we didn’t label the question, he 
had a tendency to roam, and the men who were grading were given 
too much discretion as to whether that roaming on into another field, 
while it may have been a very scholarly dissertation—as to whether 
or not that was the test. 

When we labeled the questions we found we could grade more ac- 
curately on the things that we intended to look for and to have the 
student find in the question. We use almost entirely essay type ques- 
tions. 

We have eight law schools in Illinois, and the questions, of course, 
are looked over very carefully by those schools. We feel that the 
check and the double check, of the Supreme Court which looks our 
questions over and criticizes them very freely, plus the critical 
analysis that we get from the law schools, give us a fairly good coordi- 
nated approach to this problem. 

Mr. BRENNER: Do you get this analysis before the examination? 

Mr. Roserts: No, after. We give the questions out, and we invite 
suggestions and get them. 

A Voice: How do you prevent leaks? 

Mr. Roserts: We just don’t have any leaks. I think we had one 
in 1934. But the men that work on the questions consist of five mem- 
bers of the board and one or two members of the Court. 

A Voice: You have printed questions already now, haven’t you, 
for your next examination? 

Mr. Roserts: Yes. Those are under lock and seal. 

A Voice: A certain number of persons must see them. 

Mr. Roserts: Yes. That depends upon the printer. There is 
only one person that could see our questions outside of the board and 
the Court, in advance. That would be the printer and his assistant; 
and, of course, if you don’t have a reputable man that you can trust, 
that problem is involved, I think, with any board. 

But we have found labeling the questions to be a great help. 

Mr. GLENN: How many questions do you submit to the appli- 
cants? 

Mr.:Roserts: We give them fifty questions, and they have no 
choice. We have five examination sessions, ten questions to each ses- 
sion, two and a half days. 

Mr. Brenner: For each set of questions? 

Mr. Roserts: Three hours for ten questions, and our students 
are not crowded for time. If we find that they are crowded for time, 
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or if we get a question that is taking too much time in the examination, 
we may give them an extra fifteen minutes or twenty or thirty, what- 
ever it is. But it has worked out very well. 

As to publishing results, we do that. We don’t make it public prop- 
erty, but we give it to the law schools and to the Court; and if we are 
asked by a particular bar association, such as a county or some such 
association, we give it to them. But we don’t publicize it in the news- 
papers. 

I want to say this, gentlemen. This is my first opportunity to 
participate in these discussions. We have obtained some very valu- 
able information from you. We use the National Conference reports. 
We have a feeling in Illinois that emanates from our present Court 
that character and fitness are the main things to make a lawyer. They 
are more important than anything else, assuming the applicant comes 
from a good law school and has had a basic fundamental education. 
Our committees on character and fitness, who do serve without pay, 
are very thorough; and we meet with them regularly. In Chicago 
particularly, where the problem is extensive, they devote a great deal 
of time to it, and they use the Conference reports whenever needed, 
and it works out very satisfactorily. We emphasize character and fit- 
ness. 

Mr. GLENN: We have found that compulsory fingerprinting of all 
applicants, and submission of the prints to the F.B.I. for clearance, has 
proved very helpful. 

Mr. Roserts: Yes. We are contemplating that move in Illinois. 


Mr. GLENN: You will be surprised at the lack of opposition to it, 
once you convince the older lawyers that it should be done. Your 
opposition will not be from the applicants, but from the bar. 


Dean GorDON JOHNSTON (Denver, Colo.): May I make a very 
brief comment on another aspect of the labeling problem? It comes 
from an agency that may be regarded as an enemy to the bar exam- 
iners in one respect but, I think, should be the closest friends, the law 
school men. If you label your courses and require a certain number of 
courses, then the boys who are students in the law schools in your 
state will insist on receiving instruction in just those courses and being 
prepared for just those examinations. Thus if you require a course 
that you will examine on, say, bills and notes, the boys don’t want a 
course labeled negotiable instruments. If you don’t examine on 
negotiable instruments, the boys don’t want the course at all. “What’s 
? 


the idea? It isn’t in the bar examination! 


That poses certain difficulties to a law school man, in teaching. 
When you come to give them a review course, the boys take it if it is 
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going to help them in the bar examination; again there is no interest 
whatever in any course that is not a course labeled and required for 
your bar examination. 

If you were to give the questions not labeled, that would be a con- 
siderable step, it seems to me, toward eliminating the difficulties I 
have just stated. I would like to see you go one step farther and not 
even specify any required list of courses which a student must have be- 
fore he takes the bar examination. Then if you give unlabeled ques- 
tions, the boys cover the field in whatever you deem to be significant, 
whether it includes negotiable instruments or not. You will have a 
wider assurance that the schools will be sending you for your examina- 
tion boys better qualified to practice law than you might otherwise 
get. 

Mr. Brenner: Are there further questions? 

A Voice: I wonder if Mr. Glenn would mind telling us a little 
more about the examination given to applicants who are members of 
the bars of other states. I understand it is a different examination 
from that given to newly graduated students. I wonder about the 
reason for that, and also if he would care to tell us about the techniques 
as they differ in that examination from the ordinary one. 

Mr. Gienn: The examination we give to out-of-state attorneys 
differs only in that the questions are lesser in number and shorter and, 
we always thought, easier. They cover the same field. We try to tie 
it down a little more to the local law where there is a possibility of a 
difference between the local law and the out-of-state law. For a con- 
siderable period of time one-third of the out-of-state attorneys’ exam- 
ination was a multiple choice of true or false, tying it in largely to the 
practice and procedure. We have abandoned that. We found, at least 
in our opinion, it was no test. The answers were not in relationship 
at all to the answers on the other questions. 


It is an analytical, essay type examination. We only require them 
to answer twelve questions. We give them two full days of something 
over three hours a session. We formerly gave the examination in a 
day and a half, but some of the older men found that they had lost 
the knack of writing, so we lengthened it to give everyone a chance, 
so that even the slowest man has plenty of time. 


Last year eleven men double-barreled. They took the attorneys’ 
examination and the students’ examination the following month to be 
sure that they got in. Results are not given out that soon. It is very 
interesting to note that in eleven cases the same result obtained in 
both. They either flunked them both or they passed them both, which 
would indicate that there was a good relationship between the two. 
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I understand some jurisdictions give the same examination to all 
applicants. 

A Voice: Do you see any serious objection to that? 

Mr. Gtenn: None other than the fact that you get a complaint 
from the older men that they can’t keep up with the youngsters. Your 
youngster can come in and really pour out a lot of answer in the 
course of three hours, which your older men physically cannot. And 
many of them have reached the point where their mental capacity has 
diminished a little bit. 

Our out-of-state attorneys’ examination is a source of considerable 
confusion to the rest of the country, as well as to us. The percentage 
of successful applicants varies greatly from examination to examina- 
tion; but in the process of our oral interview of these out-of-state men 
to determine their practice and their character, we can come pretty 
close to telling how the results are going to be in the examination. 

For the first time in the history of our examinations, this last spring 
in the attorneys’ examination a greater percentage of repeaters passed 
than first-time applicants, showing a diminishing quality over what we 
have received a few years prior to that time. 


Personally, I don’t see why there should be any different examina- 
tion given, other than the physical phase of it. We don’t feel that we 
are able to devise a truly practical examination, so that of necessity 
the examination we give attorneys is more on the academic side with 
particular emphasis on local problems. We feel that a man coming 
from a common law jurisdiction should be reasonably familiar with 
community property codes and practice. We don’t think it is asking 
too much that he demonstrate some reasonable learning in those fields. 

A Voice: Would you comment on the requirements for taking an 
examination on the part of foreign attorneys, as contrasted with the 
requirements governing the local student, the law graduate? 

Mr. GLENN: Any time that a man from California comments on 
the basic requirements of his state he has to hang his head a little bit. 
We have for our students a requirement that they must have two years’ 
pre-legal education or its equivalent, three years of full-time law study 
or four years of part-time study, which can be in a law school, day or 
night, home study, office study, or correspondence study. Then we 
have another rule that says if a man is twenty-five years of age when 
he commences the study of law, he is exempt from the requirement of 
the two years of college or its equivalent. 

As far as out-of-state attorneys are concerned, our only requirement 
is that they have been admitted to practice before the highest court 
in a common law jurisdiction and have been actively and substantially 
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engaged in the practice for four years out of the six years prior to their 
coming to California, which puts us at the mercy of the requirements 
of any other state. We have an exception as to the four out of the 
six years for service men; that is, time in service is not counted in that 
category. 

A Voice: Mr. Glenn, when you report back to the schools, do you 
report back by number or by name? 


Mr. Gtenn: Might I talk with our Secretary, Mr. Farley? 


Mr. Goscoe O. Fartey (San Francisco, Calif.): In reporting back 
to the schools, we give them two different types of information. One 
is the percentage of students that pass the examination. Anybody 
who gets into the last year’s course of instruction at the school and 
takes the bar examination within one year after that is charged to the 
school, whether he graduates or not. We give them that information, 
and we accumulate it for three years, so that our accreditation depends 
on how well the schools do over the preceding three-year period. 


Then another type of information we give them is as to how well 
their students do in each subject. We give them the average of the 
school merely, sixty-five, seventy-two per cent, whatever it is. And 
we also give them data showing how the other schools do in the same 
subject. We don’t give the names of the other schools. We just give 
the code number of the other schools, so they can see how well their 
average compares with the average of other schools. 

Mr. GLENN: I would be glad to show you one of those break- 
downs. 

Dean Davip E. Snopcrass (Hastings College of Law, San Francis- 
co, Calif.): The question just asked has brought up a matter that 
has bothered me for about five years. About once a year I endeavor 
to convince the California bar examiners that they should let us have 
the relative positions, not the grade, but the relative positions of our 
students in the bar examination if they fail. The bar examiners an- 
nually ask us to furnish the relative standings of the various students 
who have graduated or who didn’t graduate but who entered their 
third year. So they know what the relative performance is, in school 
and in the bar examination, of all the students who come from all Cali- 
fornia schools. But we do not know what the relative position in the bar 
examination has been of those who fail. We don’t care about those 
who pass. And I would like to ask Mr. Clark if, from his point of view 
such information, would be desirable. Each successive committee in 
California has declined to give the information. 

Mr. CiarK: What we have done in New York is this: where they 
send us a list of their students we ask them to give the relative posi- 
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tion in the class of those students, and then we simply put the relative 
position of the whole group against that, and send it back. 

Dean Snopcrass: You send it back? 

Mr. CiarK: Yes. 

Mr. BRENNER: By name? 

Mr. Crark: Yes, they know where each man stood. 





New Rules in Tennessee 


New rules for admission to the bar of Tennessee, effective August 
31, 1948, but not applying to applicants eligible under previous rules 
to take the bar examination on or before July 1, 1949, reflect concern 
as to the kind of legal education offered by unapproved law schools 
in that state. In the fall of 1947 Tennessee had at least 700 students 
in its unapproved law schools, compared with 504 in A.B.A. approved 
schools. The state formerly required but two years of law study, either 
in a school or in the office of a Tennessee lawyer. Hereafter the appli- 
cant must study for three years, or for the periods specified in the 
rules, in a law school approved by the Board. As the new provisions 
relating to legal education are unique and of much interest, they are 
set out in full below. 


RULES OF THE SUPREME CourRT OF TENNESSEE 


Section 5. The applicant shall file with the Board 30 days before 
taking the examination as part of his application, satisfactory evidence 
that prior to beginning the study of law he had completed with a 
scholastic average equal to that required for graduation, at least two 
years of study in a college; also a certificate from the dean or super- 
vising authority of the school of law in which he is enrolled, that the 
school is accredited by the American Bar Association or is approved 
by the Board of Law Examiners and that the applicant has completed 
all the requirements for graduation, or that he has the average required 
for graduation and will have the number of credit hours required for 
gradua‘ion by the date of the bar examination. If the latter type of 
certificate is furnished, a supplemental statement by the dean or other 
supervising authority must be made showing completion by the date 
of the examination of all requirements for graduation, or (2) if not 
accredited, that the said applicant has completed three years full time 
study of law covering generally the subjects mentioned in Section 6, 
with a scholastic average equal to that required for graduation, and 
that an adequate library has been at all times at his disposal. The 
executive secretary of the Board of Examiners shall have authority to 
investigate and report to said Board as often as may be desirable, as to 
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the extent of the course of study required for graduation and whether 
or not any school has failed, or is failing, to teach the subjects required 
and set forth in Section 6, and whether or not the instructors are suffi- 
cient in number and are competent. He shall also report to the Board 
any school refusing to furnish any information requested by the secre- 
tary upon a matter deemed germane to the observance of these rules. 
Upon receipt of such information the Board shall notify the Court, 
who may, after a hearing of all parties, take such action as the facts 
disclosed may justify. 

All applicants to take the examination must have completed a 
course of instruction in and graduated from a regularly organized law 
school which has the approval of the Board of Law Examiners. By an 
approved school is meant one that is accredited or approved by the 
American Bar Association and which teaches the subjects required 
in Section 6, or one which requires its students to pursue a course of 
study of three years’ duration of the subjects mentioned in Section 6, 
and devote substantially all of their working time to their studies, and 
which requires that prior to entering school said students shall have 
completed two years of college work. In addition to providing an 
adequate library for the use of students, it must have a staff of com- 
petent instructors who give their personal attention to the educational 
needs of all students. It shall not be conducted as a commercial enter- 
prise. The Board of Law Examiners shall be the judge of when any 
school has met the foregoing requirements and should be approved or 
disapproved. It is authorized to make such other and additional 
requirements, with the Court’s approval, as in its judgment the educa- 
tional needs of students may require. 

Any regularly organized part-time law school, holding evening 
classes exclusively, shall be approved by the Board of Law Examiners 
(1) when it is properly staffed with instructors who are lawyers of 
known ability and integrity and who have been enrolled as members 
of the Supreme Court bar in actual practice for at least five years; 
(2) when suitable classrooms and other needed facilities are provided, 
including an adequate library, which must be available to students at 
all reasonable hours; (3) when it requires two years of college work 
as pre-legal education before enrollment of the student; (4) when it 
requires at least 850 class hours (of at least 50 minutes each) as a 
minimum course of study for graduation and covering four years from 
the date of the student’s enrollment. 

The Board is authorized to make such additional requirements 
as in its judgment the educational needs of the student body may 
require, and which shall be subject to the Court’s approval. The school 
shall not be conducted as a commercial enterprise. 
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The Board of Examiners shall be the judge of when any such 
part-time school has met the foregoing requirements and is entitled to 
be approved. 


No correspondence course will be accepted by the Board of Law 
Examiners as any part of an applicant’s legal education. 


Any school which advertises in its catalogue or otherwise that 
it is approved by the Supreme Court shall not be recognized by the 
Board of Law Examiners as other than a substandard school and will 
be so classified, and disapproved. 


Any school (whether full time or part-time) which permits the 
enrollment of students without first having obtained the written 
approval of the Board of Law Examiners shall be classified as a sub- 
standard school. Its graduates shall be denied permission to take a bar 
examination. 


Section 6. All applicants must present themselves prepared for 
examination upon the following subjects: Constitutional law, including 
the Constitution of the United States and the State of Tennessee; wills, 
suretyship, bailments, criminal law, equity, the law of real and personal 
property, evidence, landlord and tenant, contracts, partnership, corpor- 
ations, torts, agency, negotiable instruments, domestic relations, plead- 
ing and practice, professional ethics. 


RULES OF THE BOARD 


Section 9. The rule is that a full-time school can graduate a student 
in 27 months, or 108 weeks, or 1080 hours of classroom work, provided 
the student elects to go to summer school. A part-time school can 
graduate a student in 36 months instead of four calendar years, pro- 
vided the student has had 6 classroom hours of instruction per week, 
or a total of 864 class hours. 
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